


66 My final words of advice to you are
educate, agitate and organize; have
faith in yourself. With justice on our side
| do not see how we can lose our battle.
The battle to me is a matter of joy. The
battle is in the fullest sense spiritual. There
is nothing material or social in it. For ours
s a battle not for wealth or for power. It is
battle for freedom. It is the battle of
reclamation of human personc:lify.,’

Dr. B.R. Ambedkar,
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1. Introduction

The National Commission for Protection of Child Rights (hereinafter referred to as NCPCR or the
Commission) was set up by the Ministry of Women and Child Development as a statutory body of
Government of India (Gol) in March 2007 under the Commissions for Protection of Child Rights (CPCR) Act,
2005 to protect, promote and defend child rights in the country.

1.1 Mandate

The Commission has been mandated to perform all or any of the following functions:

a.

Examine and review the safeguards provided by or under any law for the time being in force for
the protection of child rights and recommend measures for their effective implementation.

Present to the Central Government, annually and at such other intervals, as the Commission
may deem fit, reports upon the working of those safeguards.

Inquire into violation of child rights and recommend initiation of proceedings in such cases.

Examine all factors that inhibit the enjoyment of rights of children affected by terrorism,
communal violence, riots, natural disasters, domestic violence, HIV/AIDS, trafficking,
maltreatment, torture and exploitation, pornography, and prostitution and recommend
appropriate remedial measures.

Look into matters relating to children in need of special care and protection, including children
in distress, marginalised and disadvantaged children, children in conflict with law, juveniles,
children without family and children of prisoners and recommend appropriate remedial
measures.

Study treaties and other international instruments and undertake periodic review of existing
policies, programmes, and other activities on child rights and make recommendations for their
effective implementation in the best interest of children;

Undertake and promote research in the field of child rights.

Spread child rights literacy among various sections of society and promote awareness of the
safeguards available for protection of these rights through publications, media, seminars and
other available means.

Inspect or cause to be inspected any juvenile custodial home or any other place of residence or
institution meant for children, under the control of the Central Government or any State
Government or any other authority including any institution run by a social organisation, where
children are detained or lodged for the purpose of treatment, reformation or protection and
take up with these authorities for remedial action, if found necessary.

Inquire into complaints and take suo motu notice of matters related to:

i.  Deprivation and violation of child rights.
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ii.  Non-implementation of taws providing for protection and development of children.

iii. Non-compliance of policy decisions, guidelines or instructions aimed at mitigating
hardships to and ensuring welfare of the children and to provide relief to such children, or
take up the issues arising out of such matters with appropriate authorities.

k. Such other functions as it may consider necessary for the promotion of child rights and any
other matter incidental to the above functions.

1.2 Composition of the NCPCR

(i)  Achairperson who is a person of eminence and has done outstanding work for promoting
the welfare of children, and

(if)  Six members (out of which at least two shall be women) from the following fields to be
appointed by the Central Government from amongst persons of eminence, ability,
integrity, standing and experience in

a. Education.
b. Child health, care, welfare or child development.

c. Juvenile justice or care of neglected or marginalised children or children with
disabilities.

d. Elimination of child labour or children in distress.
e. Child psychology or sociology, and
f. Lawsrelating to children.

The Commission had a chairperson and five members in place during the reporting year. The Secretariat of
the Commission comprises of 36 officers and staff with a member secretary (in the rank of Joint Secretary
or Additional Secretary) as its head. During the reporting year, NCPCR had three officers/staff from
programme side and seven officers/staff from administrative/secretarial side on a regular basis. NCPCR
engaged consultants and contractual/outsourcing staff to carry out its activities in furtherance of its
mandate.

The Commission intervened in most states. The interventions included monitoring the functioning of
Anganwadi centres, schools, juvenile homes, ashram shalas, and so on. Based on its past experience, the
Commission evolved an understanding of the core principles that have to be adhered to in formulating
policies and delivering services, adjudication of justice for children, as well as making legislations for
children. Five essential core management principles viz: decentralisation, flexibility, institution-building
processes, convergence and listening to children and their voices guided formulation of policies and
delivery of services.

a.  Thefirstis the principle of decentralisation and devolution of authority to the local bodies.
All the three functions of planning, implementation and assessment/monitoring of the
programme should devolve at the local level enabling an active role for the gram panchayats
(local bodies) or municipalities. Local community associations such as women’s groups,
youth groups and child rights protection groups and also local level functionaries of various
line departments should consult the gram panchayats in a systematic manner. The plans
should flow from the gram panchayats to the cluster level and consolidate at the block
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level. The role of district and the state is to respond to the demands from the field level. It is
necessary to have a shorter cycle of planning as far as children are concerned. Ongoing long
cycle of planning based on a centralised annual plan fails to deliver the entitled and much-
needed benefits to the infants and young ones.

.Second, the method through which the goals are to be attained should be flexible. This

would entail decision-making in response to the local context. In a way, flexibility would
enable an organic process of decision making at the level of the gram panchayat, which in
the long run would foster new tradition and culture for caring for children and their
protection in a sustainable way.

Thirdly, all endeavours should be towards strong institution-building processes where there
is predictability and continuity in services, flow of funds and technical support and not
“person-driven” or dependent only on a well-meaning bureaucrat or a politician.

Fourthly, there is a need for convergence between all the relevant functionaries of the
departments of Women and Child Development, Health, Education, Rural Development,
Water and Sanitation, Civil Supplies etc. from the local to the national level. Protecting the
rights of children can happen only with the coming together of all relevant functionaries
across all departments at every level.

Finally, there have to be processes where voices of children are heard, their views are taken
seriously and they are enabled to exercise agency against violence, abuse, exploitation,
harassment and punishment and given support and institutional care when they take stands
to come out of trafficking, marriage, labour and other forms of violence.

Children would need special measures at every stage of the process of justice. These measures would
extend to child victims and witnesses i.e. children in contact with law and children in conflict with law.
This would require the introduction of child jurisprudence, a child focussed procedure code, a well-
trained cadre of the judiciary on child rights, and adequate space and opportunity for children to seek
justice under humane and “child friendly” circumstances. This would involve adherence to the following

principles:

a.

Children are to remain protected and not victimized - from the first contact with law
enforcement agencies, which are often the police, to the presentation before the
magistrate and the period of trial and cross examination. Ensuring dignity, privacy and
safety of the child should be of central concern at every stage of adjudication.

All questions in cross-examination shall be put to the child witness only through the judge.

It must be noted that extending special measures to the child is not because the child is
considered to be incompetent to give evidence but rather to give the child support such that
the best quality of evidence is forthcoming, without further victimising the child. The
tendency of adults (judges not excluded) to patronise the child is strongly discouraged while
providing special measures. On the contrary, it is intended to enable the child to depose
under the best conditions which the court in its discretion, may facilitate.

To minimise child stress and to ensure that justice to children deserves the highest priority,
the court must designate all trials involving children as being of special public importance.
It must ensure that it not only takes precedence over other regular cases but that these
cases are always taken up on a day-to-day basis and completed with speed and special care
in the best interest of the child.
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e. It should also provide for reformative and restitutive justice.
All legislations for protection of child rights have to ensure the following:

a. Taking categorical and unambiguous position on children’s rights, ensuring state
commitment and obligation to provide all structures, institutions and processes for
delivering services to children.

b.  Adherence to principles of universality as against targeting, equity and social justice to
cover all children up to 18 years of age.

c. Special provisions for affirmative action for the disadvantaged children in all legislations, in
the framework of rights and universal coverage.

d. Inclusion of accountability and grievance redress mechanism in all legislations.

e. Allocation of resources to be part of the legislation with clarity on the role of Union and
State governments.

During the reporting year, there has been a significant improvement in rolling out of the Integrated Child
Protection Scheme (ICPS) in most states. Although much needs to be done in terms of building knowledge
and awareness on the ICPS scheme and also in establishing offices at the district and sub-district level, the
programme holds a radical departure as it is envisaged as an important facility to bring all services and
departments close to children in favour of their rights.

The second year of the Right to Education Act has also generated a groundswell of support and parental
demand for educating their children. The challenge is in responding to the enormous demand for
compliance of the provisions in the RTE Act towards maintaining the mandated teacher pupil ratio of 1:30
at the primary school level and 1:35 at the upper primary school level with the subject-wise and trained
teachers, playground, library and other facilities; special training for older children; etc. by the year
2013.

There has also been a deeper penetration of the anti-human trafficking units (AHTU) in about 350 districts
of the country. It is in a nascent stage but holds promise in bringing to book the predatory perpetrators,
agents and contractors who are involved in sale and exploitation of children.

The issue of malnutrition remains a challenge. It is hoped that a revised ICDS programme would entail
greater decentralisation, giving better physical infrastructure, additional Anganwadi workers, greater
role for community and local bodies and more investments. This, in turn, would shift the trend of hunger
and malnourishment, to correcting the health and nutrition deficit of children in India.
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2. Laws, Policies and Guidelines

2.1 Advocacy for amending the Child Labour (Prohibition & Regulation)
Act, 1986 to bring it in sync with the RTE Act

NCPCR has continuously advocated for policy and legislative changes on the issue of child labour at various
levels in the government. Notably, it made a presentation to the National Advisory Council (NAC)
regarding the amendments required in the CLPRA, 1986, especially, to bring it in sync with the RTE Act.
Thereafter, it sent its formal recommendations in the matter to the Hon’ble Prime Minister on 02.05.2011
as well as to the NAC on 26.07.2011. Some of the recommendations of NAC in this regard, as made to the
Hon’ble Prime Minister vide letter No.30014/1/2011-NAC/3714 dated December 20, 2011(a copy of which
was received by the Chairperson, NCPCR from NAC vide their letter no. 30014/1/2011-NAC) are as follows:

a. Child labour in the age group of 0-14 years should be prohibited.

b. Under no circumstances should parents and guardians of children be punishable under this
Act.

c. There should be no bar on children helping their families after school hours and in vacations, in
fields, home-based work, forest gathering and vending.

d. The overall responsibility for implementation of the Act should vest with the district
magistrate and the subordinate executive machinery.

e. The administrative framework of the Child Labour (Prohibition and Regulation) Act, 1986
should be split between monitoring, inspections and rehabilitation related functions.

f. Offences under Child Labour Act should be made cognisable and penalties for violation of
various offences be made more stringent.

g. A more sensitive and child-supportive programme for rehabilitation of child workers be
developed.

Action Taken Report

The Child Labour (Prohibition and Regulation) Amendment Bill, 2012 as introduced by the Government in
the Rajya Sabha on December 4, 2012, has incorporated many recommendations of NCPCR, including
banning child labour up to 14 years of age in all sectors.

2.2 Legislative reform for children: An approach paper

NCPCR prepared a document entitled “Legislative Reform for Children: An Approach Paper” to guide the
direction in which a rights-based perspective should govern all law making for children in the country. In
the first phase of the legislative reform exercise, the paper recommended that central laws that directly
impact child well-being are to be examined and amended, from a child rights perspective with focus on
child jurisprudence.
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The approach paper examined the legal reforms with reference to the gaps in legislation, convergence
between criminal and civil aspects of law and child centered procedures; access to justice by children and
their representatives; fundamental principles: UNCRC general measures of implementation; Children’s
Codes v. Sectorial Reform; legislation that impacts children indirectly; concluding observations and
general comments of the Committee on the Rights of the Child; and other international instruments. It
also examined legislative reforms mandated by international law and the Supreme Court of India and
looked at the important steps in the process of legal reform.

2.3 Suggestions for the NCLP in the context of RTE Act for 12th Plan

A policy document focusing on removal of all forms of child labour and enforcement of the CLPRA 1986
under the NCLP for the 12th Five-Year Plan was submitted to the Ministry of Labour, MHRD and Ministry of
Women and Child Development (MWCD) by NCPCR on 10.01.2012.

2.4 Guidelines to eliminate corporal punishment in schools

NCPCR finalised a set of guidelines on “Elimination of Corporal Punishment in Schools” and forwarded the
same to MHRD (Department of School Education and Literacy) on 23.02.2012 with a request to issue the
same to the State Governments/UT Administrations under Section 35(1) of the Right of Children to Free
and Compulsory Education (RTE) Act, 2009. The same was released by the Hon’ble Union Minister
(Independent Charge) of Women and Child Development on the Foundation Day function of NCPCR on
March 5, 2012. These guidelines were built upon the guidelines /recommendations issued by NCPCR
earlier on August 9, 2007, February 4, 2008, May 26, 2009 and July 14, 2010 as well as the
recommendations of the Working Group that was set up by the Commission on the issue (as reported in the
previous year). These guidelines included affirmative action in schools towards positive development of
children, positive engagement with children, creating an environment conducive to learning, mechanisms
and processes to give children a voice and engage in the process of creating a positive environment as well
as guidelines for accountability and multi-sectoral responsibility.

2.5 Protection of children from Sexual Offences Bill

The Commission set up two sub-committees to deal with the substantive and procedural aspects of this
legislation to ensure a comprehensive legislation for the protection of children against sexual offences. In
connection thereto, the Commission held six consultations with judges, retired judges, lawyers, police
officers, social activists, academics, researchers etc in different parts of the country using the
infrastructure of National Law Universities. Practicing criminal lawyers having the experience and
expertise of dealing with similar offences were also part of this exercise. The Commission examined and
made a comparative analysis of jurisprudence in this regard in 12 countries. Much of this analysis is part of
the Commission’s comments offered on the Bill.

Response

Following the presentation by NCPCR to the Parliamentary Committee, NCPCR has been made the
monitoring body along with State Commissions for Protection of Child Rights (SCPCR)

under Section 44 of the Protection of Children from Sexual Offences Act, 2012 and its functions have been
detailed under Rule 6 of the corresponding rules framed by the government.

-
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ANNEXURE

A Brief Note on Section 498A - Child Rights Perspective
(Submitted to the Committee on Petition of Rajya Sabha)

1. The NCPCR had received many complaints pertaining to denial of custody and/or access to
children by either of the parents who were in a family dispute. The complaints usually were from one of
the parents who had no access to the child. It emphasised that the child was not being treated well and so
needed protection from a non-congenial atmosphere. It also focused on deprivation of the child from one
of the parents. Whereas a child who is separated from one or both parents needs to be facilitated to
maintain personal relations and direct contacts with both parents on a regular basis, except if it is
contrary to the child’s best interest (as stipulated under Article 9(3) of the UN Convention on the Rights of
the Child, 1989 to which India is a signatoryon 11.12.1991).

2. In cases of domestic violence the child too was often subjected to abuse. At times, the child was
not only a witness to such acrimony but also manipulated to take sides. The tension and dispute filled with
violence and insinuations among the parents has a harmful impact on the child. It could result in anxiety,
depression, social withdrawal, aggressive behaviour, lack of attention and insecurity. This inability to
cope with tensions cuts across all age groups of children between 0-18 years.

3. Under such circumstances it becomes necessary to provide for support structures and services for
such category of children, including the following:

(i) A'professional assessment by a trained psychologist on the nature of family environment of
either of the parents, availability of trust and safety for the child has to be made based on
which the child would be given in care and custody of the parent concerned.

(i) At the same time, in order not to deprive the child of either of the parents there has tobe a
mechanism of conducting custody and access assessments of the parents.

(iii) The affected children need to be heard and consulted in camera by the concerned family
courts and district courts- adjudicating family disputes such as divorce, legal separation,
custody and visitation rights of parents/spouses.

(iv) The “best interest of the child” (both in short term and long term) should be the “primary
consideration” in deciding the custody and access of children involved in divorce/legal
separation to their parents.

(v) The family courts and district courts adjudicating the divorce, legal separation and custody
matters should have at their disposal sufficient number of professionally qualified and
trained counselors to counsel the parents and children involved on a sustained basis in order
to try for amicable settlement/compromise among the contesting parents in the interest of
their children. Only when such mediation was not yielding results, the custody and access
issue of children involved may be decided by the competent courts keeping in view the short
term/long term required for the mental, emotional, educational and social development of
the children involved.

(vi) The Child Welfare Committees (CWCs) constituted under Juvenile Justice (Care and
Protection of Children) Act, 2000, the Probation Officer and the District Child Protection
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Committees (DPCs) as envisaged under J.J. Act should be roped in the supporting
structures/services as outlined above for assisting the family court /district court in arriving
at child-friendly decisions as well as in monitoring and follow up of the progress of children
involved in order to ensure that they are in direct and regular contacts with both the parents
without being manipulated/intimated by either and more so to ensure that they are regular
in schools and having effective school participation.

4, As per the data compiled by the National Crime Record Bureau (NCRB), 1007 (copy enclosed)
children have been booked under 498A of IPC during 2007-09. It was the considered view of this
Commission that such children be treated as “victims” and children in need of care and protection and not
as “children/juvenile in conflict with law”. This was purely because they had no control over the
causes/grounds on which Section 498A had been slapped on them. They should not suffer because of the
offences allegedly committed by their fathers or by their family members/relatives under Section 498A.

5. Hence, whenever any child was apprehended by the police, such child must be handed over to the
juvenile/child welfare office of the concerned police stations or special juvenile police unit (SJPU), as
envisaged under Rule 11 of the Juvenile Justice (Care and Protection of Children) Rules, 2007. The
juvenile/child welfare officer shall thereafter, produce the child before the Child Welfare Committee at
the earliest but within 24 hours. The child welfare committee shall arrange for counselling and interim
care of the children in a child-friendly environment.

6. it shall be the responsibility of state to provide foster care, kinship care, sponsorship and other
“non-institutional services” for the children who are made destitute due to the imprisonment of their
parents under Section 498A. The state shalt engage adequate number of professionally qualified/trained
social workers and case workers who can follow-up the cases of such children on long-term basis and
furnish report regarding their well-being to the child welfare committee, district child protection
committee and concerned family/district court.

7. A need was also felt to harmonise 498A with the Juvenile Justice Act as the children under these
circumstances would be deemed as children in need of care and protection as follows:

(a) Where minor children of the husband or the relatives of the husband of such woman were
involved, they shall not be subjected to imprisonment, but shall be put under the care and
protection mechanism so as to ensure non-violation of their rights. Such children shall be
produced before CWC/JJB, for referral to non-institutional care on the principle of best
interest of the child. Institutionalisation of the chitd shall be undertaken only as the last
resort.

(b) Where the only bread earner in the family was punished with imprisonment, any minor
childrenleft to fend for themselves shall be produced before CWC/JJB to ensure proper care
- and protection under non-institutional care including appropriate foster care as may be
deemed necessary on the principle of best interest of the child. Institutionatisation of the

child shall be undertaken only as the last resort.

In addition to its brief note on “Section 498A - Child Rights Perspective” submitted to vide its D. O. Letter
No. 33/04/2011 / NCPCR (PD) / 1.254, dated 22.7.2011 and its oral evidence on 25.7.2011, NCPCR would
like to submit the following additional views for the consideration of the Committee on the Petition :

(i) The children should not be arrested or charge-sheeted under Section 498A in any
circumstances, in the light of para 4 of the written submission of NCPCR to the Committee on

July 22, 2007.
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(ii) The matters of children whose cases were pending before magistrates and/or juvenile
justice boards should be reviewed by the Chief Judicial Magistrate/Chief Metropolitan
Magistrate or District Judge concerned in the light of the provisions under Section 14(2) of
the Juvenile Justice (Care and Protection of Children) Act 2000.

(iii) The concerned magistrate should solicit a detailed report from the probation officer, child
welfare committee, district legal aid services authority or the district officer in-charge of
child protection/child welfare on the impact of his/her order on his children dependants,
before sentencing an adult under Section 498A. This proposition was in no way intended to
interfere with the judicial proceedings, but intended to ensure that while attempting to
deliver justice to a woman, great injustice was not done to the children affected in the
process, especially, who became destitute/impoverished due to the care giver/bread
winning members of their families being in prison. Wherever applicable, the concerned
magistrate may stipulate in his/her order a "care plan” for the children of prisoners who
might be sentenced under Section 498A of IPC, based upon his/her assessment of the
situation, with inputs from the probation officer, child welfare committee, district legal aid
services authority and the district officer in-charge of child protection/child welfare.

(iv) Since a child needed to have regular contact with both the parents [as required under Article
9(3) of the UN Convention on Rights of the Child to which India is a signatory], Section 498A of
IPC should in no circumstances be allowed to be used for depriving the child from access
/regular contacts with both the parents.




