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$ My finol words of odvice to you ore
educote, ogitote ond orgonize; hove

foith in yourself. with justice on our side
I do not see how we con lose our botfle.
The bottle to me is o motter of joy. The

bottle is in the fullest sense spirituol. There
is nothing moteriol or sociol in it. For ours

is o bottle not for weolth or for power. It is
bottle for freedom. lt is the botfle of
reclomotion of humon personolity. ))

Dr. B.R. Ambedkor,
speech delivered of All lndio Depressed closses conference,

Nogpur on July l g-l g, 1?42,
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List of Abbreviations

AAY Antodaya Anna Yojana
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ANM Auxiliary Nurse Midwife
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- ICPS lntegrated Child Protection Scheme
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KGBV Kasturba Gandhi Balika Vidyalaya
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1. lntroduction

The National Commission for Protection of Chitd Rights (hereinafter referred to as NCPCR or the
Commission) was set up by the Ministry of Women and Child Development as a statutory body of
Government of India (Gol) in March 2007 under the Commissions for Protection of Chitd Rights (CPCR) Act,

2005 to protect, promote and defend chitd rights in the country.

1 .1 Mandate

The Commission has been mandated to perform atl or any of the fottowing functions:

a. Examine and review the safeguards provided by or under any [aw for the time being in force for
the protection of chitd rights and recommend measures for their effective imptementation.

b. Present to the Centrat Government, annuatty and at such other intervats, as the Commission

may deem fit, reports upon the working of those safeguards.

c. lnquire into viotation of chitd rights and recommend initiation of proceedings in such cases.

d. Examine atl factors that inhibit the enjoyment of rights of chitdren affected by terrorism,

communal viotence, riots, natural disasters, domestic violence, HIV/AIDS, trafficking,

mattreatment, torture and exptoitation, pornography, and prostitution and recommend

appropriate remediat measures.

e. Look into matters retating to chitdren in need of special care and protection, including chitdren

in distress, marginatised and disadvantaged children, chitdren in conftict with taw, juvenites,

chitdren without famity and chitdren of prisoners and recommend appropriate remedial

measures.

t. Study treaties and other international instruments and undertake periodic review of existing

policies, programmes, and other activities on chitd rights and make recommendations for their

effective imptementation in the best interest of chitdren;

g. Undertake and promote research in the fietd of chitd rights.

h. Spread chitd rights titeracy among various sections of society and promote awareness of the

safeguards avaitabte for protection of these rights through pubtications, media, seminars and

other avaitabte means.

i. lnspect orcause to be inspected anyjuvenitecustodiat homeorany other ptace of residenceor

institution meant for chitdren, under the control of the Central Government or any State

Government or any other authority inctuding any institution run by a socia[ organisation, where

chitdren are detained or todged for the purpose of treatment, reformation or protection and

take up with these authorities for remedial action, if found necessary.

j. lnquire into comptaints and take suo motu notice of matters related to:

i. Deprivation and viotation of chitd rights.
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ii. Non-imptementation of laws providing for protection and devetopment of chitdren.

iii. Non-comptiance of poticy decisions, guidetines or instructions aimed at mitigating
hardships to and ensuring wetfare of the chitdren and to provide retief to such chitdren, or
take up the issues arising out of such matters with appropriate authorities.

k. Such other functions as it may consider necessary for the promotion of chitd rights and any
other matterincidentaI to the above functions.

1.2 Composition of the NCPCR

(i) A chairperson who is a person of eminence and has done outstanding work for promoting
the wetfare of chitdren, and

(ii) Six members (out of which at [east two shatl be women) from the fottowing fietds to be
appointed by the Central Government from amongst persons of eminence, abitity,
integrity, standing and experience in

a. Education.

b. Chitd heatth, care, welfare or chitd devetopment.

c. Juvenite justice or care of negtected or marginatised chitdren or children with
disabitities.

d. Etimination of chitd labour or chitdren in distress.

e. Chitd psychotogy or sociotogy, and

f. Laws retating to chitdren.

The Commission had a chairperson and five members in ptace during the reporting year. The Secretariat of
the Commission comprises of 36 officers and staff with a member secretary (in the rank of Joint Secretary
or Additional Secretary) as its head. During the reporting year, NCPCR had three officers/staff from
programme side and seven officers/staff from administrative/secretariat side on a regutar basis. NCPCR
engaged consuttants and contractuat/outsourcing staff to carry out its activities in furtherance of its
mandate.

The Commission intervened in most states. The interventions inctuded monitoring the functioning of
Anganwadi centres, schoots, juvenite homes, ashram shatas, and so on. Based on its past experience, the
Commission evotved an understanding of the core principtes that have to be adhered to in formutating
policies and detivering services, adjudication of justice for chitdren, as wett as making legislations for
chitdren. Five essential core management principtes viz: decentratisation, ftexibitity, institution-buitding
processes, convergence and listening to chitdren and their voices guided formutation of poticies and
detiveryof services.

a. The first is the principte of decentratisation and devolution of authority to the tocat bodies.
Att the three functions of planning, imptementation and assessment/monitoring of the
programme should devolve at the [oca[ levet enabting an active rote for the gram panchayats
(tocat bodies) or municipatities. Local community associations such as women,s groups,
youth groups and chitd rights protection groups and atso [oca[ [eve[ functionaries of various
line departments shoutd consutt the gram panchayats in a systematic manner. The ptans
should ftow from the gram panchayats to the cluster tevet and consotidate at the btock

t
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levet. The rote of district and the state is to respond to the demands from the fietd [evet. lt is
necessary to have a shorter cycte of ptanning as far as chitdren are concerned. Ongoing long
cycte of ptanning based on a centratised annual plan faits to detiver the entitted and much-
needed benefits to the infants and young ones.

b. Second, the method through which the goats are to be attained shoutd be ftexible. This
woutd entail decision-making in response to the [oca[ context. ln a way, ftexibitity woutd
enabte an organic process of decision making at the [eve[ of the gram panchayat, which in
the long run would foster new tradition and culture for caring for children and their
protection in a sustainabte way.

c. Thirdty, atl endeavours should be towards strong institution-buitding processes where there
is predictabitity and continuity in services, ftow of funds and technical support and not
"person-driven" or dependent onty on a wett-meaning bureaucrat or a potitician.

d. Fourthty, there is a need for convergence between atl the retevant functionaries of the
departments of Women and Chitd Devetopment, Heatth, Education, Rural Devetopment,
Water and Sanitation, Civil Suppties etc. from the [oca[ to the national levet. Protecting the
rights of chitdren can happen onty with the coming together of atl retevant functionaries
across atl departments at every levet.

e. Finatty, there have to be processes where voices of chitdren are heard, their views are taken
seriousty and they are enabted to exercise agency against viotence, abuse, exptoitation,
harassment and punishment and given support and institutional care when they take stands
to come out of trafficking, marriage, labour and other forms of viotence.

Chitdren woutd need special measures at every stage of the process of justice. These measures woutd
extend to chitd victims and witnesses i.e. chitdren in contact with law and chitdren in conftict with taw.
This would require the introduction of chitd jurisprudence, a chitd focussed procedure code, a wett-
trained cadre of the judiciary on chitd rights, and adequate space and opportunity for chitdren to seek
justice under humane and "chitd friendty" circumstances. This woutd invotve adherence to the foltowing
principtes:

a. Chitdren are to remain protected and not victimized - from the first contact with law
enforcement agencies, which are often the potice, to the presentation before the
magistrate and the period of tria[ and cross examination. Ensuring dignity, privacy and
safety of the chitd should be of central concern at every stage of adjudication.

b. At[ questions in cross-examination shatl be put to the child witness onty through the judge.

c. lt must be noted that extending special measures to the chitd is not because the chitd is

considered to be incompetent to give evidence but rather to give the chitd support such that
the best quatity of evidence is forthcoming, without further victimising the child. The

tendency of adutts (judges not exctuded) to patronise the chitd is strongty discouraged white
providing special measures. On the contrary it is intended to enabte the chitd to depose

under the best conditions which the court in its discretion, may facititate.

d. To minimise chitd stress and to ensure that justice to children deserves the highest priority,

the court must designate atl triats involving chitdren as being of special pubtic importance.

tt must ensure that it not onty takes precedence over other regutar cases but that these

cases are atways taken up on a day-to-day basis and compteted with speed and special care

in the best interest of the chitd.
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e. lt shoutd atso provide for reformative and restitutive justice.

Att tegistations for protection of chitd rights have to ensure the fottowing:

a. Taking categorical and unambiguous position on children's rights, ensuring state

commitment and obligation to provide a[[ structures, institutions and processes for
detivering seMces to chitdren.

b. Adherence to principles of universatity as against targeting, equity and social justice to
cover atl chitdren up to 18 years of age.

c. Special provisions for affirmative action for the disadvantaged chitdren in atl [egistations, in

the framework of rights and universat coverage.

d. lnclusion of accountabitity and grievance redress mechanism in atl legistations.

e. Attocation of resources to be part of the legistation with ctarity on the rote of Union and

State governments.

During the reporting year, there has been a significant improvement in rolting out of the lntegrated Chitd

Protection Scheme (ICPS) in most states. Atthough much needs to be done in terms of buitding knowtedge

and awareness on the ICPS scheme and atso in estabtishing offices at the district and sub-district tevet, the
programme hotds a radica[ departure as it is envisaged as an important facility to bring atl services and

departments ctose to chitdren in favour of their rights.

The second year of the Right to Education Act has atso generated a groundswell of support and parental

demand for educating their chitdren. The chattenge is in responding to the enormous demand for
comptiance of the provisions in the RTEAct towards maintaining the mandated teacher pupi[ ratio of 1 :30

at the primary schoot tevel and 1:35 at the upper primary school [eve[ with the subject-wise and trained
teachers, ptayground, library and other facitities; special training for otder chitdren; etc. by the year

2013.

There has atso been a deeper penetration of the anti-human trafficking units (AHTU) in about 350 districts
of the country. It is in a nascent stage but hotds promise in bringing to book the predatory perpetrators,

agents and contractors who are invotved in sate and exptoitation of chitdren.

The issue of malnutrition remains a chatlenge. lt is hoped that a revised ICDS programme woutd entail
greater decentratisation, giving better physicat infrastructure, additional Anganwadi workers, greater

rote for community and [oca[ bodies and more investments. This, in turn, woutd shift the trend of hunger
and matnourishment, to correcting the heatth and nutrition deficit of chitdren in lndia.

I
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seriousty and they are enabted to exercise agency against viotence, abuse, exptoitation,
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enforcement agencies, which are often the potice, to the presentation before the
magistrate and the period of triat and cross examination. Ensuring dignity, privacy and
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b. Att questions in cross-examination shatt be put to the chitd witness onty through the judge.

c. lt must be noted that extending special measures to the chitd is not because the chitd is
considered to be incompetent to give evidence but rather to give the chitd support such that
the best quatity of evidence is forthcoming, without further victimising the chitd. The
tendency of adutts (judges not exctuded) to patronise the chitd is strongty discouraged white
providing special measures. On the contrary it is intended to enabte the chitd to depose
under the best conditions which the court in its discretion, may facititate.

d. To minimise chitd stress and to ensure that justice to'chitdren deserves the highest priority,
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It must ensure that it not onty takes precedence over other regutar cases but that these
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e. lt shoutd atso provide for reformative and restitutive justice.

Att tegistations for protection of chitd rights have to ensure the fottowing:

A /

a. Taking categorical and unambiguous position on chitdren's rights, ensuring state

commitment and obtigation to provide att structures, institutions and processes for
detivering services to chitdren.

b. Adherence to principtes of universality as against targeting, equity and socia[ justice to
cover atl children up to 18 years of age.

c. Speciat provisions for affirmative action for the disadvantaged chitdren in atl legistations, in

the framework of rights and universal coverage.

d. lnclusion of accountabitity and grievance redress mechanism in alt legistations.

e. Altocation of resources to be part of the tegistation with ctarity on the rote of Union and

State governments.

During the reporting year, there has been a significant improvement in ro[[ing out of the lntegrated Chitd

Protection Scheme (ICPS) in most states. Atthough much needs to be done in terms of buitding knowtedge

and awareness on the ICPS scheme and atso in estabtishing offices at the district and sub-district levet, the

programme hotds a radicat departure as it is envisaged as an important facitity to bring atl services and

departments close to chitdren in favour of their rights.

The second year of the Right to Education Act has atso generated a groundswetl of support and parental

demand for educating their chitdren. The chattenge is in responding to the enormous demand for

comptiance of the provisions in the RTEAct towards maintaining the mandated teacher pupil ratio of 1:30

at the primary schoot tevet and 1:35 at the upper primary school levet with the subiect-wise and trained

teachers, ptayground, tibrary and other facitities; speciat training for otder chitdren; etc. by the year

201 3.

There has also been a deeper penetration of the anti-human trafficking units (AHTU) in about 350 districts

of the country. lt is in a nascent stage but hotds promise in bringing to book the predatory perpetrators,

agents and contractors who are invotved in sate and exptoitation of chitdren.

The issue of matnutrition remains a chatlenge. lt is hoped that a revised ICDS programme woutd entail

greater decentratisation, giving better physicat infrastructure, additional Anganwadi workers, greater

rote for community and tocal bodies and more investments. This, in turn, woutd shift the trend of hunger

and matnourishment, to correcting the heatth and nutrition deficit of chitdren in lndia.
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2. Laws, Policies and Guidelines

2.1 Advocacy for amending the Child Labour (Prohibition & Regulation)

Act, 1986 to bring it in sync with the RTEAct

NCPCR has continuousty advocated for poticy and legistative changes on the issue of chitd labour at various

levets in the government. Notably, it made a presentation to the National Advisory Council (NAC)

regarding the amendments required in the CLPM, 1986, especiatty, to bring it in sync with the RTE Act.

Thereafter, it sent its formal recommendations in the matter to the Hon'bte Prime Minister on 02.05.2011

as wetl as to the NAC on 26.07.2011. Some of the recommendations of NAC in this regard, as made to the
Hon'bte Prime Ministervide [etter No.30014/1/2011-NAC/3714 dated December 20,2011(a copy of which

was received by the Chairperson, NCPCR from NAC vide their [etter no. 30014/ 1 /201 1-NAC) are as fottows:

a. Chitd tabour in the age group of 0-14 years should be prohibited.

b. Under no circumstances shoutd parents and guardians of chitdren be punishabte under this

Act.

c. There shoutd be no bar on chitdren hetping their famities after schoot hours and in vacations, in

fietds, home-based work, forest gathering and vending.

d. The overatl responsibility for imptementation of the Act shoutd vest with the district
magistrate and the subordinate executive machinery.

e. The administrative framework of the Chitd Labour (Prohibition and Regutation) Act, 1986

shoutd be sptit between monitoring, inspections and rehabilitation retated functions.

f . Offences under Chitd LabourAct shoutd be made cognisabte and penatties for viotation of
various offences be made more stringent.

g. A more sensitive and chitd-supportive programme for rehabititation of chitd workers be

devetoped.

ActionTaken Report

The Chitd Labour (Prohibition and Regulation) Amendment Bi[1, 2012 as introduced by the Government in

the Rajya Sabha on December 4,2012, has incorporated many recommendations of NCPCR, inctuding

banning chitd labour up to 14 years of age in atl sectors.

2.2 Legislative reform for children: An approach paper

NCPCR prepared a document entitled "Legislative Reform for Children: An Approach Paper" to guide the
direction in which a rights-based perspective shoutd govern atl law making for chitdren in the country. !n

the first phase of the legistative reform exercise, the paper recommended that central laws that directty
impact chitd wett-being are to be examined and amended, from a chitd rights perspective with focus on

chitd jurisprudence.tr/
ll
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The approach paper examined the [ega[ reforms with reference to the gaps in legistation, convergence
between criminal and civiI aspects of law and chitd centered procedures; access to justice by chitdren and
their representatives; fundamental principtes: UNCRC general measures of imptementation; Chitdren's
Codes v. Sectorial Reform; [egislation that impacts chitdren indirectty; conctuding observations and
general comments of the Committee on the Rights of the Chitd; and other international instruments. lt
also examined legislative reforms mandated by international law and the Supreme Court of lndia and
tooked at the important steps in the process of tegat reform.

2.3 Suggestions for the NCLP in the context of RTEAct for 12th Plan

A poticy document focusing on removal of atl forms of chitd labour and enforcement of the CLPM 1986

under the NCLP for the 12th Five-Year Plan was submitted to the Ministry of Labour, MHRD and Ministry of
Women and Chitd Devetopment (MWCD) by NCPCRon 10.01 .2012.

2.4 Guidelines to eliminate corporal punishment in schools

NCPCR finatised a set of guidetines on "Etimination of Corporat Punishment in Schoots" and fonrrarded the
same to MHRD (Department of School Education and Literacy) on 23.02.2012 with a request to issue the
same to the State Governments/UT Administrations under Section 35(1) of the Right of Chitdren to Free
and Computsory Education (RTE) Act, 2009. The same was released by the Hon'ble Union Minister
(lndependent Charge) of Women and Chitd Devetopment on the Foundation Day function of NCPCR on
March 5, ?012. These guidelines were buitt upon the guidelines /recommendations issued by NCPCR

eartier on August 9,7007, February 4,2@8, May 26, 2009 and July 14, 2010 as wetl as the
recommendations of the Working Group that was set up by the Commission on the issue (as reported in the
previous year). These guidetines inctuded affirmative action in schoots towards positive devetopment of
children, positive engagement with children, creating an environment conducive to learning, mechanisms
and processes to give children a voice and engage in the process of creating a positive environment as we[[
as guidetines for accountabitity and mutti-sectoraI responsibitity.

2.5 Protection of children from SexualOffences Bill

The Commission set up two sub-committees to deat with the substantive and procedurat aspects of this
legistation to ensure a comprehensive legistation for the protection of chitdren against sexual offences. ln
connection thereto, the Commission hetd six consuttations with judges, retired judges, lawyers, potice
officers, social activists, academics, researchers etc in different parts of the country using the
infrastructure of National Law Universities. Practicing criminal lawyers having the experience and
expertise of deating with similar offences were atso part of this exercise. The Commission examined and
made a comparative anatysis of jurisprudence in this regard in 12 countries. Much of this anatysis is part of
the Commission's comments offered on the Bitt.

Response

Fotlowing the presentation by NCPCR to the Parliamentary Committee, NCPCR has been made the
monitoring body atong with State Commissions for Protection of Chitd Rights (SCPCR)

under Section 44 of the Protection of Chitdren from Sexual OffencesAct,2Ol2 and its functions have been
detaited under Rule 6 of the corresponding rules framed by the government.
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2. Laws, Policies and Guidelines

2.1 Advocacy for amending the Child Labour (Prohibition & Regulation)

Act, 1986 to bring it in sync with the RTEAct

NCPCR has continuousty advocated for poticy and tegistative changes on the issue of chitd tabour at various

levets in the government. Notabty, it made a presentation to the National Advisory Council (NAC)

regarding the amendments required in the CLPM, 1986, especiatty, to bring it in sync with the RTE Act.

Thereafter, it sent its format recommendations in the matter to the Hon'bte Prime Minister on 02.05.2011

as wetl as to the NAC on 26.07.2011. Some of the recommendations of NAC in this regard, as made to the

Hon'bte PrimeMinistervide letter No.30014/1/2011-NAC/3714 dated December 20,2011(a copy of which

was received by the Chairperson, NCPCR from NAC vide their letter no. 30014/ 1 /201 1 -NAC) are as fottows:

a. Chitd tabour in the age group of 0-14 years should be prohibited.

b. Under no circumstances shoutd parents and guardians of chitdren be punishabte under this

Act.

c. There shoutd be no bar on chitdren hetping their families after schoot hours and in vacations, in

fields, home-based work, forest gathering and vending.

d. The overall responsibitity for imptementation of the Act shoutd vest with the district
magistrate and the subordinate executive machinery.

e. The administrative framework of the Chitd Labour (Prohibition and Regulation) Act, 1986

shoutd be sptit between monitoring, inspections and rehabititation related functions.

t. Offences under Chitd Labour Act shoutd be made cognisabte and penatties for viotation of

various offences be made more stringent.

g. A more sensitive and chitd-supportive programme for rehabititation of chitd workers be

devetoped.

ActionTaken Report

The Chitd Labour (Prohibition and Regutation)Amendment Bitt, 2012 as introduced by the Government in

the Rajya Sabha on December 4,2012, has incorporated many recommendations of NCPCR, inctuding

banning chitd tabour up to 14 years of age in a[[ sectors.

2.2 Legislative reform for children: An approach PaPer

NCPCR prepared a document entitted "Legislative Reform for Chitdren: An Approach Paper" to guide the
direction in which a rights-based perspective should govern at[ law making for chitdren in the country. ln

the first phase of the tegistative reform exercise, the paper recommended that central laws that directty

impact chitd wett-being are to be examined and amended, from a chitd rights perspective with focus on

chitd jurisprudence.
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The approach paper examined the tegat reforms with reference to the gaps in tegistation, convergence
between criminal and civiI aspects of law and chitd centered procedures; access to justice by chitdren and
their representatives; fundamental principtes: UNCRC general measures of imptementation; Children's
Codes v. Sectorial Reform; legistation that impacts chitdren indirectty; conctuding observations and
general comments of the Committee on the Rights of the Chitd; and other international instruments. lt
atso examined legistative reforms mandated by international law and the Supreme Court of lndia and
looked at the important steps in the process of [ega[ reform.

2.3 Suggestions for the NCLP in the context of RTEAct for 12th Plan

A poticy document focusing on removal of att forms of chitd labour and enforcement of the CLPM 1986
under the NCLP for the 12th Five-Year Plan was submitted to the Ministry of Labour, MHRD and Ministry of
Women and Chitd Devetopment (MWCD) by NCPCR on 10.01 .2012.

2.4 Guidelines to eliminate corporal punishment in schools

NCPCR finatised a set of guidelines on "Etimination of Corporal Punishment in Schoots" and forwarded the
same to MHRD (Department of School Education and Literacy) on 23.02.2012 with a request to issue the
same to the State Governments/UTAdministrations under Section 35(1) of the Right of Chitdren to Free
and Computsory Education (RTE) Act, 2009. The same was reteased by the Hon'bte Union Minister
(lndependent Charge) of Women and Chitd Devetopment on the Foundation Day function of NCPCR on
March 5, ?012. These guidetines were buitt upon the guidetines /recommendations issued by NCPCR

eartier on August 9,2007, February 4,2008, May 26, 2009 and Juty 14, 2010 as wett as the
recommendations of the Working Group that was set up by the Commission on the issue (as reported in the
previous year). These guidetines inctuded affirmative action in schoots towards positive devetopment of
children, positive engagement with chitdren, creating an environment conducive to learning, mechanisms
and processes to give chitdren a voice and engage in the process of creating a positive environment as wet[
as guidetines for accountabitity and mutti-sectoraI responsibitity.

2.5 Protection of children from SexualOffences Bill

The Commission set up two sub-committees to deal with the substantive and procedural aspects of this
legislation to ensure a comprehensive legislation for the protection of chitdren against sexual offences. ln
connection thereto, the Commission hetd six consuttations with judges, retired judges, lawyers, potice
officers, social activists, academics, researchers etc in different parts of the country using the
infrastructure of Nationa[ Law Universities. Practicing criminal lawyers having the experience and
expertise of deating with simitar offences were also part of this exercise. The Commission examined and
made a comparative anatysis of jurisprudence in this regard in 12 countries. Much of this anatysis is part of
the Commission's comments offered on the Bitt.

Response

Fottowing the presentation by NCPCR to the Partiamentary Committee, NCPCR has been made the
monitoring body atong with State Commissions for Protection of Chitd Rights (SCPCR)

under Section 44 of the Protection of Chitdren from Sexual OffencesAct,20l2and its functions have been
detaited under Rute 6 of the corresponding rutes framed by the government.
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ANNEXURE

A Brief Note on Section 498A - Child Rights Perspective
(Submitted to the Committee on Petition of Rajya Sabha)

1. The NCPCR had received many comptaints pertaining to denial of custody and/or access to
chitdren by either of the parents who were in a famity dispute. The comptaints usuatty were from one of
the parents who had no access to the chitd. lt emphasised that the chitd was not being treated wett and so

needed protection from a non-congenial atmosphere. lt atso focused on deprivation of the chitd from one

of the parents. Whereas a chitd who is separated from one or both parents needs to be facititated to
maintain personal relations and direct contacts with both parents on a regutar basis, except if it is

contrary to the chitd's best interest (as stiputated underArticte 9(3) of the UN Convention on the Rights of
the Chitd, 1989 towhich lndia isa signatoryon 1 1.12.1991 ).

2.. ln cases of domestic violence the chitd too was often subjected to abuse. At times, the chitd was

not onty a witness to such acrimony but atso maniputated to take sides. The tension and dispute fitted with
viotence and insinuations among the parents has a harmful impact on the chitd. lt could resutt in anxiety,

depression, social withdrawat, aggressive behaviour, tack of attention and insecurity. This inabitity to
cope with tensions cuts across atl age groups of chitdren between 0-18 years.

3. Under such circumstances it becomes necessary to provide for support structures and seryices for
such category of chitdren, inctuding the foltowing:

(i) A professiona[ assessment by a trained psychotogist on the nature of famity environment of
either of the parents, availabitity of trust and safety for the chitd has to be made based on

which the chitd woutd be given in care and custody of the parent concerned.

(ii) At the same time, in order not to deprive the chitd of either of the parents there has to be a

mechanism of conducting custody and access assessments of the parents.

(iii) The affected children need to be heard and consulted in camera by the concerned family
courts and district courts.adjudicating famity disputes such as divorce, [ega[ separation,

custody and visitation rights of parents/spouses.

(iv) The "best interest of the chitd" (both in short term and long term) shoutd be the "primary
consideration" in deciding the custody and access of chitdren invotved in divorce/legal
separation to their parents.

(v) The famity courts and district courts adjudicating the divorce, [ega[ separation and custody

matters shoutd have at their disposat sufficient number of professionatty quatified and

trained counsetors to counsel the parents and chitdren invotved on a sustained basis in order

to try for amicabte setttement/compromise among the contesting parents in the interest of
their chitdren. Onty when such mediation was not yietding resutts, the custody and access

issue of chitdren invotved may be decided by the competent courts keeping in view the short

term/long term required for the mentat, emotional, educationat and social devetopment of
the chitdren invotved.

(vi) The Chitd Wetfare Committees (CWCs) constituted under Juvenite Justice (Care and

Protection of Chitdren) Act, 2000, the Probation Officer and the District Chitd Protection

T
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Committees (DPCs) as envisaged under J.J. Act shoutd be roped in the supporting
structures/services as outtined above for assisting the famity court /district court in arriving
at chitd-friendty decisions as wetl as in monitoring and fottow up of the progress of chitdren
invotved in order to ensure that they are in direct and regutar contacts with both the parents
without being maniputated/intimated by either and more so to ensure that they are regutar
in schools and having effective school participation.

4. As per the data compited by the Nationat Crime Record Bureau (NCRB), 1007 (copy enctosed)
chitdren have been booked under 498A of IPC during 2007-09. lt was the considered view of this
Commission that such chitdren be treated as "victims" and chitdren in need of care and protection and not
as "chitdren/juvenile in conftict with [aw". This was purety because they had no control over the
causes/grounds on which Section 498A had been stapped on them. They shoutd not suffer because of the
offences atlegedty committed by their fathers or by their famity members/retatires under Section 498A.

5. Hence, whenever any child was apprehended by the potice, such chitd must be handed over to the
juvenite/chitd wetfare office of the concerned potice stations or speciat Juvenite police unit (SJPU), as
envisaged under Rute 11 of the Juvenite Justice (Care and Protection of Chitdren) Rutes, 2007. The
juvenite/chitd wetfare officer sha[[ thereafte6 produce the chitd before the Chitd Wetfare Committee at
the eartiest but within 24 hours. The chitd wetfare committee shatt arrange for counsetting and interim
care of the chitdren in a chitd-friendty environment.

6. lt shatt be the responsibitity of state to provide foster care, kinship care, sponsorship and other
"non-institutiona[ seMces" for the chitdren who are made destitute due to the imprisonment of their
Paret*l mder sectbfl 49EA. The state shatt engage adeguate number of professionalty qualified/trained
social workers and case workers who can fottow-up the cases of such chitdren on [ong-term basis and
furnish report regarding their wett-being to the chitd wetfare committee, district chitd protection
committee and concerned famity/district court.

7. A need was also fett to harmonise 498A with the Juvenite Justice Act as the chitdren under these
circumstances woutd be deemed as chitdren in need of care and protection as foltows:

(a) Where minor chitdren of the husband or the retatives of the husband of such woman were
involved, they shatl not be subjected to imprisonment, but shalt be put under the care and
protection rnechanism so as to ensure non-violation of their rights. Such chitdren shatt be
produced before CWC/JJB, for referral to non-institutionat care on the principte of best
interest of the chitd. lnstitutionatisation of the chitd shatl be undertaken onty as the tast
rctort.

(b) \{here the onty bread earner in the famity was punished with irnprisonment, any rninor
i . Ehildrenteft to fend for thenrsetves shall be produced bcfore CI{C/JJB to enereproper care

ftf protcctioil under non-institutional carc lnciudtq appropridc f6tcr care as rnry be
deerned necessary on the principte of best interc* of the ctr*d. lnstitutionatkation of the
chitd shatt be undertaken onty as the tast resort.

ln addition to its brief note on "Section 498A- Chitd Rights Perspective" submitted to vide its D. O. Letter
No. 33/O412011 / NCPCR (PD) I 1.254, dated 22.7.7011 and its oral evidence on 25.7.2011, NCPcR woutd
like to submit the fottowing additional views for the consideration of the Committee on the Petition :

(i) The chitdren shoutd not be arrested or charge-sheeted under Section 498A in arry
circumstances, in the tight of para 4 of the written submission of NCPCR to tire Committee on
July22,2OO7.
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(ii )

(iii )
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The matters of chitdren whose cases were pending before magistrates and/or juvenite
justice boards should be reviewed by the Chief Judiciat Magistrate/Chief Metropotitan
Magistrate or District Judge concerned in the tight of the provisions under Section 14(21of

the Juvenite Justice (Care and Protection of Chitdren)Act 2000.

The concerned magistrate shoutd soticit a detailed report from the probation officer, child
wetfare committee, district tegal aid services authority or the district officer in-charge of
child protection/child welfare on the impact of his/her order on his chitdren dependants,

before sentencing an adutt under Section 498A. This proposition was in no way intended to
interfere with the judiciat proceedings, but intended to ensure that white attempting to
detiver justice to a woman, great injustice was not done to the chitdren affected in the
process, especiatty, who became destitute/impoverished due to the care giver/bread
winning members of their famities being in prison. Wherever appticabte, the concerned

magistrate may stiputate in his/her order a "care ptan" for the chitdren of prisoners who

might be sentenced under Section 498A of lPC, based upon his/her assessment of the
situation, with inputs from the probation officer, chitd wetfare committee, district tegal aid

services authority and the district officer in-charge of chitd protection/child wetfare.

Since a chitd needed to have regutar contact with both the parents [as required underArticte
9(3) of the UN Convention on Rights of the Chitd to which !ndia is a signatoryl, Section 498Aof
IPC shoutd in no circumstances be attowed to be used for depriving the chitd from access

/regutar contacts with both the parents.

(iv)

,/


